
Roadside Management 
and the EPBC Act

Managing protected ecological communities in 
linear reserves



GUIDING 
PRINCIPLES 
OF THE 
EPBC ACT

• protection of the 

environment

•sustainable development

•conservation of biodiversity

•protection of heritage

•protect and manage the 

environment 

•implementation international 

environmental responsibilities

•Recognise indigenous people’s 

role and knowledge 



• Protects  matters of 
National Environmental 
Significance

• Provides C/wlth approval of 
actions that are likely to 
have a significant impact

• Exempts certain actions 
from requiring approval

• Provides substantial 
penalties for non 
compliance

• Listing of threatened 
species and ecological 
communities

What is the 
EPBC Act



• World heritage properties

• National heritage places

• Wetlands of international  

importance (RAMSAR)

• Listed migratory species

• Nuclear actions

• Commonwealth Marine 

Environment

• Great Barrier Reef Marine Park

• Water resources associated with 

coal seam gas and large coal 

mines

• Listed threatened species and 

ecological communities

What are Matters of 

National 

Environmental 

Significance?



What does the EPBC Protect in 
Victoria?

1 World Heritage property

24 National Heritage Places

16 Wetlands of International Importance

16 Threatened ecological communities

238 Listed threatened species

67 Listed Migratory Species

Protected 
Ecological
Communities



•Administrative Guidelines 

on significance

•Supplementary guidelines 

•Information 

sheets/brochures 

•Recovery plans 

•Policy statements online 

www.environment.gov.au

/epbc

Tools to assist 
determine 
Significant 
Impact ?



The Threatened Species Scientific Committee found that these 
ecological communities were endangered because they:

• had undergone a very severe decline in their extent

•had a very restricted distribution

•faced continued threats

• had undergone a very severe reduction in their integrity.

Why list these endangered 

ecological communities?



Ecological communities have different attributes, depending on the season or climate. For example Seasonal 
herbaceous wetlands are isolated freshwater wetlands that seasonally, or intermittently are filled by rainfall 
The ecological community is present thru all seasons and climatic conditions, but may only become apparent 
to the untrained eye during the wet stage.

What do ecological communities look like?



Effective application of the Significant 
Impact Test ensures that:

• The Commonwealth only
becomes involved where there 
is a real risk to environmental 
matters in which it has powers 
and interests.

• The Commonwealth does not
become involved in 
developments where those risks 
have been eliminated by design 
or by State/Local regulation or 
planning.

• Significance is judged as 
impacts on whole populations, 
not impacts on individual 
members of a species

When does 

national 

environmental 

law apply?



What is/is not an Action?
• An action is a development activity (bulldozing native 

vegetation, undertaking a prescribed burn).

• Failure to do something, neglect or omission are not ‘actions’ 
(eg failure to control weeds, control fuel loads, comply with a 
Fire Prevention Notice)

• Decisions are not ‘actions’:

� Decision by a gov’t body to grant an approval.

� Planning future road infrastructure.

� Preparing a road management plan.

• A physical interaction or material change to the environment



Council routinely issues Permits to Burn 

and Fire Prevention Notices to 

landholders. Who is responsible for 

checking off any EPBC Act requirements?

The legal responsibility for consideration 

under the EPBC Act rests with the 

landholder wishing to, or required to, 

undertake the works.  

Councils may, however, wish to draw the 

potential application of the EPBC Act to 

the applicant’s attention if an ecological 

community or species protected under the 

EPBC Act is known to be present on the 

property.  

A decision by a government body to grant 

an authorisation (however described) 

is not an action



Not all actions which have the potential to have a 

significant impact on MNES will be regulated by the EPBC 

Act.

Actions approved prior to the commencement of the EPBC 

Act

Lawful continuation of use

National Emergency declaration by the Minister

Exemptions



Ongoing ‘as of right’ activities are exempt

• The EPBC Act is not about regulating day to 

day land management.  Ongoing and ‘as of 

right’ activities occurring before the EPBC Act 

came into force (July 2000), and which 

continue to this day, are exempt (eg normal 

things that a property owner or council does 

year in, year out and that don’t need a 

permit):

– Roadside weed control.

– Maintenance of access tracks and fire 

breaks.

– Maintenance of existing infrastructure.

– Maintenance of services and utilities.

– Day to day repair and maintenance.

– Routine controlled burns that have 

occurred in the past.

Case study 2



�Actions which have insignificant or minor impacts are not 

subject to EPBC Act

Certain actions do not require approval if undertaken in 

accordance with a 

�Strategic assessments (eg Melbourne 20/30)

�certain conservation agreements

�Bio-regional plans 

� Forestry operations within RFA’s (but only if the primary 

purpose relates to forestry

Other circumstances when the 
Act does not apply



•Is a matter of NES affected?

•Are the impacts significant?

•Will the action result in 

irreversible or permanent loss of 

protected ecological 

communities or key habitat for 

listed species

•The department has numerous 

tools to  assist you with this 

determination

Does the EPBC 
Act apply?



•Only three parties can submit a referral:

•The person responsible or proposing to take the action.

•A Commonwealth agency with administrative responsibilities

•A State agency with administrative responsibilities

•Form and guide at environment.gov.au/epbc

The referral 
process



Approval: The Three Step Process

Approval

Information 

gathering, analysis 

and consultation 

phase

decision phase

Referral

Assessment

Non-controlled action- no 

further assessment or final 

approval required

Non-controlled action-

particular manner- no 

significant impact likely 

provided proposal is done 

in a specified manner

Controlled Action- significant impact 

likely, further assessment and final 

approval required

“screening” phase – do we 

need to assess the project?



Four outcomes are possible:

• Not a Controlled Action

• Not a Controlled action if done in a 
particular manner

•Controlled Action

•Clearly Unacceptable

•To date, no referrals for fire 
management activities have been found 
to be controlled actions or clearly 
unacceptable

Outcomes 
of a 
Referral



Compliance & Enforcement
• Conditions to an approval can be set and are enforceable 

• Monitored and Audited by the Department

• There are substantial penalties for:

– Not complying with conditions of approval ($1.7M)

– Actions taken without approval amongst other things ($8.5M)

• Penalties may include Civil, Criminal and/or Administrative 
responses



The EPBC Act does not restrict responses 
required for the effective management of 
bushfire emergencies. 

In the case of emergency bushfire 
suppression activities, the stance adopted by 
the Department, is that that the EPBC Act 
should be applied sensibly and not interfere 
with legitimate actions necessary to prevent 
and control bushfires.  

While emergency works may have a 
significant impact on a matter of NES and may 
be subject to national environment law, the 
Department  has not sought to enforce the 
law strictly where the impacts are a result of 
responding to a genuine emergency.

In certain circumstances in the national 
interest the Minister can issue an exemption 
from the requirements of national 
environmental law

What about 

an an

emergency?



Certain activities, not related 

to an emergency response, 

including  those undertaken by 

individual  landholders 

working outside the guidance 

and direction of the Country 

Fire Authority and which result 

in the  unlawful removal of 

critically endangered 

ecological communities may 

be subject to enforcement 

action by the Department. 

When 
things go 
wrong



Avoiding impacts and 
compliance actions

•Management and staff buy-in

•Environmental Management 
Systems

•Staff

•Continuous improvement

•7 P’s



Protecting ecological 
attributes in linear 
reserves provides 
opportunities for 
innovation

Enhancing ecological assets

Habitat  enhancement & restoration

Builds social capital



On Monday 25 June 2012 the Federal Court 
made a declaration that  John Debono,  in 
clearing over 45ha of Grey Box Grassy 
Woodlands and Derived Native Grasslands of 
South-Eastern Australia breached national 
environmental law and ordered him to pay a 
pecuniary penalty of $150,000

The court also made a remediation 
determination under s480A(1) which requires 
the landholder to remediate portions of the 
property. 

The court imposed a final injunction over the 
property which prohibit any further disturbance 
within the remediation area for the next 5 years.

The property owner is also required to pay 
departments legal costs of  $40,000.

Example
Compliance 
Actions



If you need Help

�General inquiries about the EPBC Act should be made 

to the Department’s free call number 1800 803 772 

or ciu@environment.gov.au.  

Third party compliance reports can be made 3 ways:

Email to compliance@environment.gov.au

Call the ‘hot line’ on 02 6274 1372 or free call 

1800 110 395
File an ‘incident report’ at 

www.environment.gov.au/epbc/breach


